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WHY Talk About Ethics?

* Ethical Decision ≠ Moral Decision.
(Rule-Based) (Good v. Bad)

* Ethical behavior is not always easy to achieve.

* Ethical problems are seldom cut and dry.

* Ethical rules should result in “transparency.”

* Ethical rules should generate trust.
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Who is Subject to Ethics Rules?
*Elected Officials

*Appointed Officials

*City Staff

*Planners

*Architects

*Landscape Architects

*Engineers

*Surveyors

*Attorneys
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WHY Talk About Ethics NOW?

* Shared understanding

* Work through issues

* Identify needs for training/resources

* Avoid future conflicts/mistakes

* Authority/integrity

* Secure and maintain public trust
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➢Your own values and culture

➢ Tex. Loc. Gov’t Code Chapters 171 & 176

➢ Local Code of Ordinances / Home Rule Charter

➢ Local plans and ordinances

Whenever you do a thing, act as if all the world were 

watching.”  -- Thomas Jefferson

Sources of Ethical Guidance?



➢Codes of Ethics –

➢ Texas Disciplinary Rules of Procedure (Attorneys) 

➢ Rules of Conduct adopted by Texas Boards of 

Architecture, Landscape Architecture, Engineering, and 

Surveying

➢ AICP – Professional Planners

➢ Statement of Ethical Principles -- aspirational

➢ Code of Conduct – enforceable

➢ APA Statement of Ethical Principles

➢ Applies to all planning process participants

Sources of Ethical Guidance?



*

Local Government Code Chapter 171



Texas Conflicts Of Interest

• Local Government Code Chapter 171 (The 

“Floor”) --

• Cumulative of City Charter and Ordinances

The official shall file, before 

a vote or decision on any matter. . . 

And shall abstain from further participation in the 

matter.



Texas conflict of interest statute 

addresses two types of conflicts:

* Business Entity Conflicts: conflicts due to a city 
official’s substantial interest in a “business entity” that 
has an issue before the city; or 

* Real Property Conflicts:  conflicts due to a city 
official’s substantial interest in “real property” that would 
be affected by a city action.   

* If an item is being considered by a city official that does not 
involve a business entity or real property, then chapter 171 
conflict of interest laws would not be applicable. 



Whose Interest Applies?

“Local Public Official” includes mayor and 
councilmembers, P&Z members, Board of 
Adjustment members, municipal employees 
and relatives.



What Kind of Interest?

A SUBSTANTIAL INTEREST. 

Does the official have a 

“substantial interest” in the 

business entity or real 

property?



What is a “substantial interest” in 

a business entity?

* There are four ways a person could be deemed to have a 
“substantial interest” in a business entity.

* Stock Interest: official owns 10 percent or more of the total voting stock 

* Other Ownership Interest: official owns 10 percent or more or $15,000 or 
more of the fair market value of the business entity

* Income Interest: official received 10 percent or more of her gross income 
for the previous year 

* Close Family Member with any of the Above Interests:  If a close relative 
of the city official has any of the above types of interest in a business entity. 
Close relatives are those persons within the first degree by consanguinity 
(blood) or within the first degree by affinity (marriage). 



What is a “substantial interest” in 

real property?

* A person has a substantial interest in real property if he 
has:

* A $2,500 Ownership Interest in the Real Property: If the official has 
a $2,500 or more legal or equitable interest in real property that would 
be affected by the city action.

* A Close Family Member with a $2,500 Ownership Interest in the 
Real Property: Close relatives are those persons within the first 
degree by consanguinity (blood) or within the first degree by affinity 
(marriage). 



Close Family Member?

* A local public official is considered to have a substantial 
interest for purposes of Chapter 171 of the Local 
Government Code “if a person related to the official in the 
first degree by consanguinity or affinity . . . has a substantial 
interest under this section [§ 171.002(c)].  

* Those relationships include the following relatives:  parents, 
children [consanguinity relationships], spouse, spouse of 
parents or children, spouse’s parents and spouse’s children 
and stepparents or stepchildren [affinity relationships].  

* Affinity relationships continue after divorce or death if there 
is a living child of the marriage.  See Tex. Gov’t Code §
573.024(b). 
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Conflicts of Interest - Residence

*Does the matter before the body “involve” 

the business entity or real property?

*A zoning matter that affects territory in 

which the member’s residence is located is 

a matter that involves that real property.                     

DM-130 (1992)



Special Economic Effect

*Even so, is it “reasonably foreseeable that an 

action on the matter will have a special 

economic effect on the value of the” 

member’s business entity or real property 

“that is distinguishable from its effect in the 

public?”

Fact question for the member. 



Conflicts of Interest

If all answers are “yes,” you must file an affidavit 

and abstain from further participation in the matter.

When?  “Before the vote” but best to do it very early 

since “participation” is prohibited.



Conflicts of Interest

What if I’m not sure?

Particularly given the criminal sanctions, “it 
might, indeed, be advisable for a member to 
comply with the affidavit and abstention 
requirements if he is in doubt whether his 
failure to do so will place him in violation.”

DM-130 (1992)

(Class A misdemeanor – a fine not to exceed $4,000 and/or confinement in jail 
not to exceed one year.)



Local Conflicts Of Interest

Some cities have a Code of Ethics that prohibits councilmembers and

commissioners from participating in any vote or decision relative to any

amendment to the comprehensive master plan or any change in the

zoning classification of property if the officer or a relative of the officer has

any interest in any property within 200 / 500 feet of the property which is

the subject of the amendment to the comprehensive master plan or on

which the change in zoning classification is proposed. The Code usually

makes any officer who has such an interest “legally disqualified” from

participating in any vote or decision relative to the matter.



“Substantial Interest”: Ethics 

Ordinance 

* Some cities have different definitions and standards than 
those contained in state law —more restrictive – for 
instance a substantial interest might be defined as:

* 10% of stock, $5,000 in market value, funds received previous 
12 months exceeds $5,000 or 10% of gross income, corporate 
officer or member of board of directors, or creditor, debtor or 
guarantor of $5,000 or more.



Ethics Ordinances

* Some cities have different definitions and standards than 

those contained in state law — more restrictive – for 

instance:

* Contains other additional provisions over and above the 

provisions of Texas state law.  

* Is substantially stricter than Texas state law.  

* A violation of the city’s Code of Ethics is often a class C 

misdemeanor (the same penalty as a traffic offense), punishable 

only by a fine not to exceed $500. 

* Some cities have Ethics Commissions that investigate ethics 

complaints and assess penalties including removal from office



Ethics Ordinances

* Prohibited conduct:

* Solicitation/acceptance of gifts

* Misuse of position

* Conflict of interest (generally financial) 

* Ex parte communications

*Private communication with proponents or opponents

* Serial meetings 

*Meeting of less than a quorum of members to discuss a public issue in private.

* Disclosure Forms (See Chapter TLGC 176)



If a city official has a conflict of 

interest he or she must take 

three actions:

1) File an Affidavit

2) Abstain from Discussion on the Item

3) Abstain from Voting on the Item

4) Leave the Room (Not required by State law – but . . . .)



Reminder!

*A city official may not discuss an issue for which he 

has a conflict of interest even if he or she abstains 

from voting on the item.  

*If a conflict of interest exists, the city official must file 

the required affidavit, and must both abstain from 

discussing the matter and abstain from voting on the 

item. 



PROHIBITED ACTS; PENALTY 
Tex. Loc. Gov’t Code §171.003

(a) A local public official commits an offense if the official 
knowingly: 

(1) violates Section 171.004; 

(2) acts as surety for a business entity that has work, 
business, or a contract with the governmental entity; or 

(3) acts as surety on any official bond required of an 
officer of the governmental entity. 

(b) An offense under this section is a Class A 
misdemeanor, (a fine not to exceed $4,000 and/or confinement in jail not 
to exceed one year).



*

American Planning Association 



a) Conscious of the rights of others. 

b) Concern for the long-range consequences. 

/Pay special attention to the long range 

consequences.

c) Pay special attention to the 

interrelatedness of decisions. Pay special 

attention to the interrelatedness of 

decisions.



d) Provide timely, adequate, clear, and 

accurate information./Provide full, clear, 

and accurate information.

e) Opportunity for people to have a 

meaningful impact on the development of 

plans and programs that may affect them.  

Include those who lack formal organization 

or influence./Rights of citizens to 

participate in planning decisions.



f) Seek social justice by working to expand 

choice and opportunity for all persons. 

Promote racial and economic integration. 

Urge the alteration of policies, institutions, 

and decisions that oppose such 

needs./Strive to expand choice and 

opportunity for all persons, especially the 

disadvantaged.



g) Promote excellence of design and endeavor 

to conserve and preserve the integrity and 

heritage of the natural and built 

environment./Protect the integrity of the 

natural environment and the heritage of 

the built environment.

h) Deal fairly with all participants in the 

planning process. 



*Section A contains a statement of aspirational 
principles that constitute the ideals to which we are 
committed. However, an allegation that we failed to 
achieve our aspirational principles cannot be the 
subject of a misconduct charge or be a cause for 
disciplinary action.

*Section B contains rules of conduct to which we are 
held accountable. If we violate any of these rules, 
we can be the object of a charge of misconduct. We 
shall be subject to the imposition of sanctions that 
may include loss of our certification. 



*Section C contains the procedural provisions of the 
Code for advisory rulings.

*Section D contains the procedural provisions of the 
Code for complaints of misconduct.

*Section E contains procedures for disciplinary actions
including when planners are convicted of a serious 
crime. 



As an individual 

When working 

with  clients or 

customers

When working with 

colleagues  or decision-

makers

When serving the 

public interestWhen serving 

the profession



*Don't accept work that is illegal. 

*Don't unlawfully discriminate. 

*Don't misstate qualifications. 

*Don't accept work beyond 

competence or that can be finished 

on time. 

*Don't accept an advantage related to 

employment. 



*Don't use power of office to seek a special 
advantage. 

*Don't do work whether there is potential 
gain to family or household without 
disclosure and permission. 

*Don't use confidential information to 
personal advantage.  Don’t disclose 
embarrassing information unless required 
by law and only after reporting up the 
chain of command.

*Don’t commit a felony.  Notify AICP if I do.



*Don't talk to decision-makers when it is 
prohibited. 

*Don't misrepresent qualifications of others 
with reckless indifference. 

*Don't take credit for work done by others. 

*Don't coerce others to make findings not 
supported by the evidence. 

*Don't engage in private communications with 
planning process participants. 



*Don't make private deals when prohibited. 

*Don’t fail with reckless indifference  to provide 

time, clear, accurate info. 

*Don't solicit clients with misleading claims. 

*Don't reverse your public position without 

disclosure to current employer and permission. 

*Don't moonlight unless employer approves. 

*Don't sell services by implying ability to 

influence decisions by improper means. 



*Disclose interest of clients and do not 

conceal your employer. 



*Cooperate when an ethics charge is filed. 

*Don't retaliate against someone who files an 

ethics charge. 

*Don't threaten to file charges. 

*Don't commit a wrongful act that reflects on 

profession. 

*Don't file a frivolous ethics charge. 



*Forms

*Confidential

*Public letter

*Suspension

*Revocation

*If convicted of a serious crime, membership 

will be revoked.  Defined as fraud, deceit, 

physical harm.



*If convicted of other crimes, discipline may 

be imposed as required.

*May petition for reinstatement if suspended 

after 5 years

*AICP may publish your name along with 

other materials at its discretion.



An ethical judgment often 

requires a conscientious 

balancing, based on the facts 

and context of a particular 

situation and, for AICP 

members,  on the precepts of 

the entire Code.



Get the facts

Brainstorm and analyze alternatives

Know what your goal is

Check the Code

Make a choice

Publicity test

Act on it



*Is it a violation of the AICP Rules of 

Conduct to leave working for a city 

planning agency and go to work for a 

developer and immediately represent 

that developer before the city where 

the planner used to work?



*Planners can have ethics charges filed against them for not 

contributing at least 20 hours every two years to groups lacking 

adequate planning resources.  

*Consistent with the concept of being innocent until proven guilty, 

planners are not responsible for cooperating with the investigation 

if they are the object of a charge of misconduct.  It is, instead, 

the responsibility of AICP to make the charges stick. 

*There are no specific limitations in the Rules of Conduct on 

planners moonlighting as developers or real estate sales 

professionals as long as their employer approves. 

*The AICP Code allows a consultant to take on a job that the 

consultant doesn’t know how to do, as long as the consultant is 

able to hire someone else to do the job who is knowledgeable. 



Tex. Gov’t Code Chapter 551

*



*The only way a municipality can act is by and through its 

governing body.

*Decisions entrusted to the governmental body must be 

made by the body as a whole at a properly called 

meeting. 

*The foregoing standards also apply to a city’s advisory 

and quasi-judicial boards and commissions. 

*Decisions cannot be made by individual council, board or 

commission members. 



*General Rule: Meetings of governmental bodies 

must be open to the public and the public must 

be given adequate notice

*WHY?  It is the process of building a consensus or 

reaching a meeting of the minds that must be 

open to public scrutiny!!

*Exception: Authorized executive sessions



*Each elected or appointed 

public official of a governmental 

body shall complete a one (1) to 

two (2) hour training course on 

the Open Meetings Act within 90 

days after the date the member 

*Takes the oath of office or

*Assumes responsibilities as a 

member of the governmental body.



*Applies to city councils, planning and 

zoning commissions, boards of 

adjustment, building & property 

standards commissions, and Type A or 

B corporations.

*A quorum is present and discusses 

public business.  

*Does NOT apply to purely social 

gatherings or attendance of public 

officials at conferences or training.



*The Open Meetings Act allows the 

public to observe the open portion of 

a meeting  

*The Open Meetings Act does not give 

members of the public a right to 

speak on items considered at an open 

meeting

*However, during a public hearing, 

members of the public must be given 

a reasonable opportunity to speak. 



* Identify time, place and topics 
for discussion

*Must inform of subject matter

*Generalized terms insufficient

*More important = More detail

* Identify open and closed session 
topics

*Avoid deliberations that are 
subject to the Act when 
preparing notice

*Please note that the Act does not 
specify the format of the advance 
written notice or the process for 
determining the time, place and 
topics for discussion for the 
meeting

“old business”

“new business”

“personnel 
matters”

“litigation matters”



*72 hours before beginning of meeting

*Bulletin board inside city hall that is always 

accessible to public

*On city’s Internet website

*But what if the website goes down?



The phrase “public comment” provides 

sufficient notice under the Open Meetings 

Act of the subject matter of “public 

comment” sessions where the general public 

addresses governmental body about its 

concerns. 



* You may not deliberate or make any decision regarding the item.

* You have one of four options:

1) respond with a statement of specific factual information or 

recite the governmental body’s existing policy on the issue

2) direct the person making the inquiry to visit with staff

3) offer to place the item on the agenda at a future meeting

4) post the matter as an emergency item if it meets the criteria



*No.

*The Texas Open Meetings Act requires 

literal compliance.

*However, on the day of the meeting, 

you may be able to move to a bigger 

room within the same building to 

accommodate a large crowd. 



*Yes.  A governmental 

body may adjourn a 

meeting and 

reconvene within 24 

hours if the  body 

determines in good 

faith that such an 

action is necessary.



*Ground rules for meetings.

*Use of standard operating procedures. What is the 

process and who is in charge?  How do decisions get 

made?

*Make available as a hand-out and on the website.

*May be adopted by ordinance or resolution.  Procedures 

can go beyond to address concepts as civility, length of 

time for speakers, etc.

*Decisions made on-the-fly may not appear to be fair.



*Explain how to:
*Schedule meetings.

*Place items on the Agenda.

*Set out: 
*Parliamentary rules.

*“Citizen Comment” rules and procedures.

*Public hearing rules.

*Establish guidelines of conduct and courtesy 
expected for and from elected and appointed 
officials in dealing with the public and each other.



*Establish time limits for “Citizen 

Comments” by speaker and 

collectively.

*Establish time limits for public 

hearing speakers.

*Avoid debating with speakers.



Can Less Than a Quorum of a Board or

City Council Visit Over the Phone Without

Violating the Open Meetings Act?

* The mere fact that two (2) members of 
a governmental body visit over the 
phone does not in itself constitute a 
violation of state law.  

* However, if the members are using 
individual telephone conversations to 
poll the members on an issue or are 
making such telephone calls to conduct 
their deliberations about public 
business, there may be a potential 
criminal violation.  



BUT, did you know the Open Meetings Act

requirements have been applied to less than a

quorum?

➢ Subcommittees

➢ Letters

➢ Telephone

➢ Facsimiles & E-mails

➢ Third Persons



Attorney General & Judicial

Opinions

The Act has been construed 

to apply to situations in 

which members of a 

governmental body act as a 

body but are not in each 

other’s physical presence.  

Avoiding the technical 

definition of “meeting” or 

“deliberation” will not 

protect participants from the 

application of the Act.



*Serial meetings occur when a governmental body holds a series of 
meetings attended by less than a quorum of members to discuss 
public issues in private.  Can happen in person or electronically.

*Can the staff send a notice to all the Planning Commission advising 
them that a long desired development project has been dropped 
from the agenda at the request of the applicant? 

*Answer: Yes. No discussion of pros or cons should be undertaken. 
No replies should be sent. 

*Can planning commissioners send e-mails using the “reply to all” 
feature speculating why the applicant made the decision and 
what, if anything, the commission can do as a group to help get 
the project back on track?

*Answer: No. The commission would be discussing a topic with the 
intention of arriving at a consensus to guide future public action 
outside of a public meeting.

*Handling emails, posts on Facebook, etc.



*Ex-parte communications are those that occur outside of 

the formal meeting. These kinds of communications can 

undermine your efforts to establish a reputation for 

fairness as a decision-making body. 

*Example: Can a planning commissioner receive information 

or explanations from an applicant outside of the regular 

meeting? 

*Answer: If the information is designed to influence the 

thinking of the Commissioner, the information should be 

presented in a public meeting. It should be part of the 

official public record.

*Handling emails.



Senate Committee on State Affairs Interim Report
to the 82nd Legislature expressed concern
regarding walking quorums and newer technologies
like microblogs, social media, text messaging and
instant messaging indicating that the use of such
technology could violate the Act.



or similar Internet application by the members of a
City Council and identified Staff for discussion
outside of a posted and noticed meeting. This
provision is codified at Texas Gov’t Code § 551.006,
and contains many qualifying conditions.

Expect further legislation and litigation.

The 83rd Legislature 
(2013) adopted one 
provision that allows the 
use of a City-owned or 
operated online 
message board



A meeting to 

which the 

public does 

not have 

access. 



Entering Closed / Executive

Session

*Must open a properly posted open meeting before 

entering into a closed/executive session.

*Entering

*Must be properly noticed.

*Consultation with attorney to receive legal advice protected by the 

attorney-client privilege does not have to be posted.

*Recess from public session to closed session.

*Cite the provisions that authorize the closed session discussion(s) 

being held.

*State the time entering closed session. 



Closed/Executive Sessions
*Holding

*No vote or other action may be taken except in open session. 

*But votes on competitive matters by an electric utility may be held 

in closed/executive session.

*Governmental body decides who may attend. 

*Generally, anyone whose attendance is not necessary or is contrary 

to the legal basis for the executive session may NOT attend.

* If tape recorded, recorder may be turned off during legal advice.

* If not tape recorded, a Certified Agenda must be completed and 

retained.



➢ Must be properly noticed. Consultation with attorney to 
receive legal advice protected by the attorney-client 
privilege does not have to be posted.

➢ Cite provision of the Act that authorizes closed session. 

➢ No vote or other action may be taken in an executive 
session.

➢ Any final action, decision, or vote must be taken in 
open session.



Leaving Closed / Executive Sessions

*Leaving/Returning

*Mayor (Chair) completes and signs Certified Agenda. 

*Reconvene into public session from closed session.

*Cite the provisions that authorized the closed session discussion(s) 

held.

*State the time returning from closed/executive session.

*Revealing

*Revealing the Certified Agenda or Certified Recording is subject to 

criminal punishment.

*Revealing the general discussion, recommendations and direction 

afforded is not subject to criminal punishment 

* Unless covered in your Charter or Code of Ordinances.



What Exceptions allow a Board or Commission to

Hold an Executive Session?

1) Personnel matters; 

2) Discussions about the value or transfer of real property; 

3) Discussion of certain economic development matters; 

4) Discussions regarding competitive matters for an electric 

utility; and 

5) Certain consultations with an attorney to receive legal 

advice about: 

a) pending or contemplated litigation;

b) settlement offers; and  

c) any other matter where the attorney’s duty  under the 

Disciplinary Rules of Professional Conduct conflicts with 

the Open Meetings Act. 



Who is Permitted to Attend an

Executive Session?

* The Open Meetings Act does not 
specify who may or may not attend 
an executive session.

* The governmental body has 
discretion to determine who may 
attend executive sessions.  
However, the governmental body 
may not admit those whose 
attendance is contrary to the legal 
basis for the executive session. 

?



Straw Poll
Can a governmental body approve items or 
take a straw poll in an executive session? 

No.

A member of a governmental body may 
indicate during an executive session how he 
or she plans to vote on an item; however, 
the governing body may not conduct a straw 
vote or a formal vote during such a session.  



Can a Governmental Body Approve Items or

Take a Straw Poll in an Executive Session?

* No. A member of the 

governmental body may indicate 

during an executive session how 

he or she plans to vote on an 

item,  however, the governing 

body may not conduct a straw 

vote or a formal vote during such 

a session. 

* Any final action, decision, or vote 

must be taken in open session. 



* TGC § 551.103 requires a governmental body 

to produce a “certified agenda” or make a 

tape recording of every executive session, 

unless the closed session is being held under 

the exception for consultation with an 

attorney.  

* A governmental body may turn off the tape or 

stop taking notes during the portion of a closed 

meeting that involves consultations with an 

attorney. 



Can a member of the governmental body or staff 
release a copy of a certified agenda to the 
public? 

No.  

A certified agenda or tape kept during an 
executive session may only be disclosed to a 
member of the public under a court order.  

There are criminal penalties for releasing a copy 
of the certified agenda to the public without a 
court order.  

Section 551.146: makes the release of a 
certified agenda a class B misdemeanor.



Enforcement and Remedies; 

Criminal Violations 



What are the civil and criminal penalties for
noncompliance with the Open Meetings
Act?551.141 void any action taken

551.142 mandamus or injunctive relief
551.143 Conspiracy to circumvent the act by meeting in 

numbers less than a quorum -fine $100 to $500 
and /or one month to six months confinement in 
the county jail

551.144 Unauthorized closed meeting - fine $100 to 
$500 and /or one month to six months 
confinement in the county jail

551.145 Fail to keep a certified agenda or tape recording 
of a closed meeting -class C misdemeanor

551.146 Release of a certified agenda or tape of a 
closed meeting - class B misdemeanor



It is a defense to 
prosecution of a 
violation of the Open 
Meetings Act that a 
member of a 
governmental body 
acted in reasonable 
reliance on a written 
opinion of the City 
Attorney.



*The Heritage Commission member is also a 

realtor who specializes in historic properties.  

To close a sale, he contacted by email all of 

the Commission members securing a 

commitment to approve changes to the 

exterior of a designated historic resource.

*Is this a problem for you as the staff planner 

for the Heritage Commission?

*Is this a problem for the other members of 

the Commission?



*Does a retreat of the Planning Commission at 

which no development business will be 

discussed need to be posted?



*Can Board of Adjustment members meet 

individually (no quorum at the meeting) with 

the developer’s engineer to get a better 

understanding of drainage issues on the site?  

*Is the answer different if the meeting is in the 

form of a site visit?



*As well as Chairing the Planning Commission, you are 

an accomplished artist whose paintings have been 

highly praised and are appreciating in value.  The City 

recently approved the construction of a new Hilton 

Garden Inn after a favorable recommendation from 

the Planning Commission.  You are approached by the 

hotel’s new General Manager who would like to buy 

some of your work to furnish the lobby and meeting 

rooms.  How should you respond?

* Is the answer different if you are a planner?



*Can a staff planner work on a neighborhood plan that 

includes the home where she lives?

*Is the answer different for an appointed official 

voting on a plan where she lives?



*If a City Planner has questions about whether the 

Planning Commission is behaving unethically, whom 

should the planner talk to for advice?

*If a Planning Commission has questions about the 

ethics of staff, whom should they talk to for advice?



*What is the effect of a city official’s conflict of 

interest on:

1) Quorum to conduct business; or

2) Super-Majority Vote Requirements?

*Can I leave early if the last 

Item on the Agenda is the item 

with which I have a conflict?



REMEMBER --

It is the process of building a 

consensus or reaching a meeting 

of the minds that the Open 

Meetings Act is intended to open 

to public scrutiny.



Final Thought …

IF you have a good moral compass …

You’ll have a good ethical 

compass!
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